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On 3 April 2017, Marcus Smith J delivered judgment in the High Court in Jazztel plc v HMRC [2017] 

EWHC 677 (Ch), the test case in the Stamp Taxes GLO. The claimant here sought recovery of UK 

stamp duty reserve tax (SDRT) that it had paid on the issue of shares to clearance houses and in 

exchange for depository receipts. Under ss 96 and 93 respectively of the Finance Act 1986, such 

transactions gave rise to a charge to SDRT at a higher rate of 1.5%, as compared with the 0.5% 

charge that applied to a standard transfer of shares.  

Prior to the hearing in Jazztel, this higher rate had already been held to be incompatible with EU law 

by the Court of Justice of the European Union (CJEU) in HSBC Holdings (Case C-569/07). As such, the 

judgment in Jazztel instead focused on the remedies available to the claimant as a result of the 

overpayments, in particular its claim in restitution for the recovery of tax paid under a mistake. This 

type of claim, first established by the High Court in DMG v HRMC [2003] S.T.C. 1017, was highly 

advantageous to taxpayers since it was able to benefit from the extended limitation period provided 

by s 32(1)(c) of the Limitation Act 1980, under which the six year period for bringing a High Court 

claim does not commence until the claimant discovered, or could with reasonable diligence have 

discovered, that the tax had been paid by mistake (the tax in reality not being due). This had the 

effect of allowing claimants to recover tax paid many years prior, often with significant amounts of 

interest. However on 8 September 2003, less than three months after the first decision in DMG, HM 

Treasury announced the introduction of legislation to remove claims in taxation matters from 

benefiting from the extension to the limitation period in s 32(1)(c) and so limit the period for 

bringing mistake-based claims in tax matters to six years from the date that the relevant tax was 

paid. This legislation took the form of s 320 of the Finance Act 2004, which came into force on 22 

July 2004 with retrospective effect back to the date of its announcement, 8 September 2003. 

Hidden retrospectivity 

The main issue considered in Jazztel was whether, and if so to what extent, s 320 was incompatible 

with EU law. The key consideration here was the EU principle of effectiveness, which requires that 

domestic rules must not render the exercise of EU law rights virtually impossible or excessively 

difficult in practice. In this context, the CJEU has consistently held that Member States are allowed 

to curtail existing limitation periods, provided that the new period is reasonable and that they afford 

taxpayers an adequate period of notice or transition in which to bring any claims that they were 

entitled to submit under the previous regime (see the leading cases of Marks & Spencer plc (C-

62/00) [2003] Q.B. 866 and Grundig Italiana (C-255/00) [2003] 1 C.M.L.R. 36). 

In reaching his decision on s 320, the judge drew a novel distinction between what he called the 

express and hidden retrospectivity of the provision. S 320 was expressly retrospective, he said, 

because it had an effective date some 10 months prior to it entering into law. The real issue in this 

case, however, was the provision’s hidden retrospectivity. This lay in the fact that it had effectively 

deprived taxpayers of accrued rights that they were not even aware existed, since the CJEU did not 

declare the SDRT charge to be unlawful until some years later. 



Despite the legislation’s retrospective effect, the UK had failed to provide a period of transition in 

which to bring accrued claims and, as such, it was clearly unlawful under the analysis in Marks and 

Spencer plc and Grundig. What was particularly interesting, though, were the judge’s comments that 

such a notice period would not, in any event, have ameliorated the provision’s hidden 

retrospectivity, since taxpayers who were unaware of their accrued rights would not have 

appreciated the effect that the legislation would have on them and so would have been unable to 

take the required steps to protect their claim. The only effective remedy, therefore, was to exclude 

such accrued rights from the scope of s 320 altogether. This was an unusual response and seems to 

step away from the previous understanding of what is required under the principle of effectiveness, 

even in similar circumstances. The case of Aprile (C-228/96), for example, concerned Italian 

legislation that had reduced the period for bringing actions in respect of wrongly paid customs 

charges from 10 years to three years. This legislation was treated by the Italian courts as allowing 

claimants a three-year grace period from the date it came into force in which to make any existing 

claims. The CJEU considered that the curtailing legislation satisfied the principle of effectiveness, 

despite the fact that the three-year period had expired by the time the CJEU held the specific charge 

to be unlawful. The claimant was, therefore, effectively time-barred from bringing its claim.  

Whilst Jazztel potentially offers taxpayers an additional layer of protection against the retrospective 

curtailment of their EU law rights (an issue which takes particular prominence given the uncertainty 

of Brexit), this aspect of the decision should, at least for the time being, be treated with some 

caution, particularly given the seemingly obiter nature of the judge’s comments.  

Why this decision matters 

Jazztel was the test case in the Stamp Taxes GLO and the decision will therefore likely impact on a 

number of other claims raising similar issues. 

Beyond this, the other key point to note is the distinction the judge drew between payments of tax 

made before and after the legislation’s effective date, holding that s 320 was unlawful, and should 

be disapplied, only in respect of payments made prior to 8 September 2003. The reason for this was 

that payments made on or after that date had never benefitted from an extended limitation period 

and so there had been no retrospective alteration of the period applicable to those claims.  

This distinction is important because it is not something that was apparent from the CJEU’s 

consideration of s 320 in Test Claimants in the FII GLO (Case C-362/12). Following that decision, the 

most anyone could say about s 320 was that it was unlawful. In this sense, Jazztel serves as a useful 

illustration of the UK’s treatment of legislation found to be incompatible with EU law, and in 

particular highlights the residual effects that it can have and the potential pitfalls facing taxpayers 

should they choose to simply ignore it. It is easy to imagine, for example, a situation in which a 

taxpayer delays issuing their claim because they think that they have six years from the discovery of 

their mistake in which to do so, only later to find that the claim has, at least partially, been time-

barred by legislation held to be in breach of EU law.  

Next steps 

In Jazztel, HMRC once again sought to run their ‘change of position’ defence, by which they argue 

that they should not have to repay the unlawfully levied tax because they had changed their position 



by irretrievably spending those receipts. The Court of Appeal has recently held in Test Claimants in 

the FII GLO [2016] EWCA Civ 1180 that HMRC are precluded from relying on this argument in respect 

of tax levied in breach of EU law, a decision for which HMRC are currently seeking permission to 

appeal to the Supreme Court. The final determination of the issue in Jazztel has therefore been put 

on hold pending the outcome in those proceedings.  

Despite this, Marcus Smith J did choose to address the purely factual question of whether such a 

defence might succeed in Jazztel if found to be available in FII. Taxpayers with similar claims will take 

comfort from his findings that “[a]part from in the very long run… there is no particular correlation 

between tax revenue and expenditure” such that had the SDRT not been received, government 

spending would somehow have been lower. The probable outcome therefore is that, even if such a 

defence is found to be available as a matter of law, it is unlikely to be made out on the facts.  

 

 

 

 


