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This is the first case in which a Member State has brought, before the CJEU, a dispute between it and another Member 

State relating to the subject matter of the Treaties and submitted under a special agreement (Double Tax Convention) 

between the parties. The case is also important because it gives the Court the opportunity to define the limits of its 

jurisdiction under the Treaties and to consider whether it has the power to issue injunctions against Member States. 

The dispute relates to the Double Tax Convention concluded between Austria and Germany and concerns the taxation 

of interest from registered certificates acquired by an Austrian Bank, a company established in Austria, from a German 

bank. The issue before the Court relates to the interpretation of the phrase “income from […] debt-claims with participation 

in [the debtor’s] profits” in Article 11(2) of the German-Austrian Convention. Austria argued that, as the Member State of 

residence of the beneficial owner of the interest paid, it alone is entitled to that income. Germany, on the other hand, 

contended that it also has the right to tax that income, as the Member State in which the interest originates because the 

interest must be classified as ‘income from rights or debt-claims with participation in profits’ within the meaning of the 

Convention. As a result of the conflict of interpretation between the two Member States, the interest was taxed twice.

The Advocate General found that Article 273 TFEU extends the Court’s jurisdiction to disputes which relate not only to 

EU law but also to international law, if the area of international law in question has a link to the subject matter of the 

Treaties – and in the present case such a link was present. 

 

Q4 2017 - Q1
2018 (Estimate)

AG Opinion in Austria v Germany: concept of ‘income from rights or debt-claims 

with participation in profits’
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The Advocate General further found that the Court, except in case of interim measures, does not have the power 

to issue injunctions in the context of settling disputes such as the one in the present case and to compel Austria or 

Germany to act in a particular way. However, the parties must accept all of the consequences of the judgment and 

take the necessary measures to comply with it. 

Finally, the Advocate General argued that the phrase in question must be interpreted autonomously in the context 

of the rules of interpretation particular to international treaties and independently of the national law of Austria 

and/or Germany. Consequently, he held, in favour of Austria, that the phrase must be restricted to situations in 

which the remuneration from debt-claims varies, at least partially, according to the amount of the debtor’s profits, 

which was not the case in the present proceedings. In other words, the phrase must be interpreted as meaning that 

it covers income that provides a creditor with a part/share of the debtor’s profits, and excludes income that varies 

only in the event of losses incurred by that debtor. The full opinion can be found here.

The Supreme Court has made a reference to the Court of Justice of the European Union (“Court of Justice”) 

concerning the allowable proportion of residual input tax (i.e., general business overheads not directly attributable 

to particular supplies) attributed to hire purchase transactions. The background to the dispute is that Volkswagen 

Financial Services (“VFS”) provided hire purchase (“HP”) finance for the sale of vehicles manufactured by the 

Volkswagen Group. HP supplies comprise exempt supplies of finance and taxable supplies of cars. In December 

2007 HMRC agreed to a new updated version of a (sectorised) partial exemption special method (“PESM”) for 

determining the deductible proportion of residual input tax, but HMRC disagreed with VFS’s proposed methodolo-

gy for its retail sector, under which its HP supplies fall. VFS argued for a transaction-count method, which had the 

effect of splitting the residual input tax 50/50 (because each HP supply consisted of two separate supplies, as 

indicated above).  HMRC maintained that overheads were all attributable to the exempt supplies of finance.  VFS’s 

argument was successful in the First-tier Tribunal (“FTT”) and Court of Appeal.

HMRC’s position is based upon an argument that the overhead costs have been incorporated only into the price of 

the exempt supplies of finance (in a typical HP transaction there will be no mark-up on the taxable supply of the 

vehicle). 

Volkswagen Financial Services (UK) Ltd v Commissioners for Her Majesty’s Revenue

and Customs Katy Howard

http://curia.europa.eu/juris/document/document.jsf?text=&docid=190173&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=494891


The questions referred to the Court of Justice ask (1) whether a taxable person has a right to deduct any of the input 

VAT on general overhead costs attributed to HP transactions where they have been incorporated only into the price 

of the exempt supplies of finance and (2) whether it can be legitimate in principle to ignore the value of the taxable 

supplies of cars or their value for the purposes of arriving at a PESM (provided for by Article 173(2) of Council Directive 

2006/112/EC).  

These are questions of fundamental importance on how the concept of “direct and immediate link” should be construed.  

The Supreme Court also decided a secondary issue between the parties concerning HMRC’s alternative argument 

that it had a fall-back position on the amount of apportionment (lower than 50%) that the FTT had failed to consider. 

That latter ground of appeal was dismissed. The Court held that if HMRC believed that the judge had misunderstood 

their position and failed to deal with a significant issues, they should have raised it upon receiving the decision. There 

may, the Court said, be some circumstances where a more inquisitorial approach is appropriate, but they did not 

apply in this case. 

The case concerned claims made by certain investment trust companies (“ITCs”) for refunds of VAT which they had 

paid to investment managers on the supply of management services, which later turned out not to be due since the 

supplies in question were exempt under EU law.

On discovering that the VAT was not in fact due, the investment managers made statutory refund claims and then 

passed on the refunded VAT and interest to the ITCs. Such statutory claims were however (1) subject to a three year 

limitation period and (2) incapable of recovering the input VAT which the managers had deducted from the amounts 

paid on to HMRC. The ITCs therefore did not receive the full amount of the VAT that they had been charged and, as 

a result, brought claims in unjust enrichment against HMRC claiming that they should be able to recover the gross 

amount of VAT paid and that their claims should not be limited to the three year statutory period. 

The Supreme Court held that the ITCs’ claims in respect of the input tax failed and that HMRC’s enrichment was limited to 

the amount which they had actually received from the investment managers. The enrichment did not include the amounts 

retained as input tax credits since the supplies should have been exempt, and so there had been no entitlement to deduct 

input VAT. The Court went on to hold that the ITCs had, in any event, been unable to make out a claim in unjust enrichment 

since there had been no direct transfer of funds from them to HMRC and, therefore, HMRC’s enrichment could not be said 

to have been at their expense. As a result, the ITCs’ claims for VAT paid outside of the three year statutory period also failed. 

Finally, the Court held that the statutory repayment scheme created an exhaustive code of remedies and, as such, was 

effective in excluding any common law claims which the ITCs may otherwise have had.
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Joseph Irwin Investment Trust Companies v HMRC: repayments of VAT



“JOSEPH HAGE AARONSON” IS AN INTERNATIONAL AFFILIATION OF LEGAL PRACTICES CONSISTING OF JOSEPH HAGE AARONSON LLP (ENGLAND & WALES) AND JOSEPH HAGE AARONSON LLC (UNITED STATES).

JOSEPH HAGE AARONSON LLP (“JHALLP”) IS A LIMITED LIABILITY PARTNERSHIP REGISTERED IN ENGLAND & WALES WITH REGISTERED NUMBER OC382221. THE LLP IS AUTHORISED AND REGULATED BY THE SOLICITORS 

REGULATION AUTHORITY. A LIST OF LLP MEMBERS IS AVAILABLE FOR INSPECTION AT THE LLP’S REGISTERED ADDRESS: 280 HIGH HOLBORN, LONDON, WC1V7EE, UNITED KINGDOM.

JOSEPH HAGE AARONSON LLC (“JHA LLC”) IS REGISTERED AT 485 LEXINGTON AVENUE, 30TH FLOOR, NEW YORK, UNITED STATES.

JOSEPH HAGE AARONSON DOES NOT PROVIDE LEGAL SERVICES AND ALL LEGAL SERVICES ARE PROVIDED BY JHA LLP AND/OR JHA LLC, EACH OF WHICH IS A SEPARATE AND DISTINCT LEGAL ENTITY. FOR THE 

AVOIDANCE OF DOUBT, JOSEPH HAGE AARONSON LIMITED (A PRIVATE LIMITED COMPANY REGISTERED IN JERSEY WITH REGISTRATION NUMBER 113955) ALSO DOES NOT PROVIDE ANY LEGAL SERVICES AND YOUR 

CONTRACTUAL RETAINER OR ENGAGEMENT WILL BE WITH JHA LLP AND/OR JHA LLC IF THE TERMS OF THE ENGAGEMENT EXPRESSLY SO SPECIFY.

THE USE OF THE WORD “PARTNER” IN CONNECTION WITH THE JOSEPH HAGE AARONSON TRADING NAME DENOTES A MEMBER OF JHA LLP OR JHA LLC, OR A CONSULTANT OR EMPLOYEE OF ONE OF THEM WITH 

EQUIVALENT STANDING AND QUALIFICATION. THE USE OF THE TERM “PARTNER” SHOULD NOT BE CONSTRUED AS MEANING THAT ANY FORM OF PARTNERSHIP EXISTS BETWEEN THE TWO SEPARATE ENTITIES OR 

BETWEEN THE DIFFERENT PRINCIPALS OF THE TWO ENTITIES.

JHA’s blog is updated with major news and developments in the fields of tax litigation, sanctions law, commercial litigation 

and arbitration. The blog can be accessed here.

• Simon Whitehead
• Paul Farmer
• Michael Anderson
• Ray Mc Cann
• Steve Bousher

• Philippe Freund
• Samantha Wilson
• Helen Mc Ghee
• Katy Howard

JHA BLOG

NEWSLETTER SIGN-UP

If you know someone who may be interested in this and future 

newsletters, please feel free to forward this message to them 

and/or request that we add them to our mailing list by return 

email.
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