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Partial Closure Notices

2018

The draft Finance Bill (No.2) contains provisions to allow HMRC to issue “Partial Closure Notices”. Partial Closure Notices will 

operate substantially the same way for individuals and trusts, partnerships and companies. HMRC will be able to issue closure 

notices for individual aspects (“matters” as they are referred to in legislation) of an enquiry before they have to close the entire 

enquiry. The effect on the individual matter closed will be the same as if a closure notice had been issued under the current 

system, including all the usual knock-on effects of time limits for amendments, appeals etc. relating to that individual matter. 

This power will supposedly allow HMRC to resolve simpler issues quickly without them dragging along behind more complicated 

and long-running arguments.

Taxpayers remain able to apply to the tribunal for a full closure notice, but will also be able to apply for a partial closure notice.

A company, which operated an EBT, bought gold from a third party and gave it to two directors who were 49% and 

51% shareholders. The directors immediately sold the gold and settled the company’s liability to pay for the gold in 

exchange for a director’s loan account credit. At the same time a long term obligation was created which required the 

directors to pay an amount at least equal to the price of the gold to the EBT at some point in the future.

The scheme attempted to avoid s.62 of ITEPA 2003 (which defines “earnings” for employment) and Part 7A of ITEPA 2003 

(designed to catch “disguised remuneration”) but still entitle the company to a CT deduction.

Tom O’ReillyFirst ever GAAR Advisory Panel Opinion
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Eqiom & Enka v Ministre des Finances C-6/16: Beneficial Ownership Limitations

The GAAR Panel decided that the scheme involved “contrived or abnormal steps” (FA 2013 s.207(2)(b)) as it is abnormal for 

an employer to reward employees with gold and for parties who choose to introduce an asset into arrangements to sell the 

asset immediately. In addition if cash and not gold had been used either the directors or company would have been in a 

substantially different economic or commercial position.

The Panel also considered that the transaction was not consistent with the principles of the relevant legislation. The most likely 

comparable transaction was the funding by the company of the EBT which would have given rise to a charge to income tax 

under Part 7A and NICs and would have resulted in a deferment of the CT deduction. The reason that the taxpayer was claiming 

different treatment was that a subsection relied upon (ITEPA 2003 s.554Z8(5)) did not contain an express “no connections with 

tax avoidance” provision, unlike other subsections (ss.(1)). The Panel did not see an obvious reason why these should be 

treated materially differently and that the legislation contained a shortcoming which the arrangements tried to exploit.

The Panel considered that the steps taken were not a reasonable course of action.

France introduced legislation which provided that the withholding tax exemption in the Parent Subsidiary Directive (“PSD”) 

does not apply where the distributed dividends are received by a legal person controlled directly or indirectly by a resident 

outside the EU unless the purpose of the chain of interests is not to take advantage of the exemption. France therefore 

subjected dividends from Eqiom to withholding tax on the basis that Eqiom was directly or indirectly controlled by a Swiss 

company. 

France attempted to justify the legislation under the fraud and abuse exception in the PSD. However, the CJEU held that the 

fraud and abuse exception had to be interpreted strictly. The specific objective of legislation must be to prevent conduct 

involving the creation of wholly artificial arrangements which do not reflect economic reality, the purpose of which is unduly to 

obtain a tax advantage. The mere fact that a company residing in the EU is directly or indirectly controlled by residents of third 

States does not, in itself, indicate the existence of a purely artificial arrangement which does not reflect economic reality.

Further the French law was a restriction on freedom of establishment because the condition on the exemption to withholding 

tax only applied to non-resident parents. The Court considered that this difference in treatment is likely to dissuade a non-resi-

dent parent company from exercising an activity in France through a subsidiary and is therefore an impediment to freedom 

of establishment. This restriction could not be justified by the objective of combating fraud and tax evasion because this 

justification has the same scope as the fraud and abuse exception in the PSD. 

 must target only artificial arrangements Peter Stewart



The Trustees of the BT Pension Scheme C-628/15: Tax Credits for Exempt Taxpayers

Tom O’Reilly

Cristiana Bulbuc

Until 1997 exempt taxpayers such as pension funds received a tax credit refundable in cash with the receipt of a 

dividend from a UK company which amounted to franked investment income (FII). However dividends received from 

a UK company which were from foreign sources of profits (and paid under the foreign income dividend or FID regime) 

did not carry any such credit. The CJEU, following the opinion of the Advocate General, has concluded that exempt 

shareholders should have received equivalent tax credits with FIDs. Being exempt taxpayers there was however no tax 

to repay. The Court has concluded that under EU law charges include any deducted amount which needs to be 

refunded to restore equal treatment, which for shareholders who received FIDs gives rise to an entitlement to the tax 

credit. It is for the UK courts to determine the procedural rules determining protection of EU rights, and those rights 

must not be less favourable than for similar domestic actions. 

The court attached no significance to the fact that the shareholders were not subject to income tax on dividends, 

whether or not the breach of EU rights was significant enough to give rise to non-contractual liability on the UK, nor to 

the fact that the companies distributing FIDs may have increased their dividends to cover any “shortfall” caused by 

being unable to claim a tax credit. This did not give rise to “double recovery” on behalf of the shareholders.

This case deals with s.80 TCGA 1992 which provides that the migration of a trust resulting from trustees ceasing to be UK 

resident is a deemed disposal for capital gains tax purposes of the trust fund at market value. The FTT referred the case to 

CJEU for a preliminary ruling on whether the exit charge on trust migration is compatible with the freedom of establishment, 

freedom to provide services and free movement of capital. 

The ECJ found a difference in treatment between trusts which retain their place of management in the UK and trusts whose 

place of management is transferred to another Member State. The ECJ held that the legislation discourages the trustees, who 

manage the trust, from transferring the place of management of the trust to another Member State and deters the settlor 

from appointing new non-resident trustees. This difference constitutes, according to the Court, a restriction on freedom of 

establishment.

Moreover, as the legislation at issue provides only for the immediate payment of the tax concerned, it goes beyond what is 

necessary to achieve the objective of preserving the allocation of powers of taxation between Member States and constitutes, 

therefore, an unjustified restriction on the freedom of establishment.
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Trustees of the P Panayi Accumulation & Maintenance Settlements C-646/15: Exit

 Charge on Trust Migration 
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Cussens & Others C-251/16: Abuse of Rights

In this case the Advocate General considered the application of the Halifax principle to property transactions.

 Mr Cussens, together with associates, built holiday homes in Ireland granting initially a long lease of the properties to 

a related undertaking and then cancelled the lease shortly thereafter. The properties were subsequently sold to third 

parties. As a result of this arrangement, no VAT was payable on sale. The question was whether these transactions 

were abusive. 

The AG reiterated that the abuse of rights principle required there to be a transaction resulting in a tax advantage that 

was contrary to the purpose of the relevant provisions and that the essential aim of the transactions was to obtain that 

tax advantage. In the AG's view, the transactions in this case, which were designed to artificially create a first taxable 

supply of the properties, so that more valuable subsequent supplies to third party purchasers were exempt from VAT, 

did not meet the purpose of the relevant provisions of the Sixth Directive.

The AG also opined that the subjective test, which asks whether the essential aim was to obtain a tax advantage, must 

be applied restrictively and that the net should not be cast too widely. The test would not be fulfilled if the transactions 

are found to have some economic justification other than a tax advantage.

Cristiana Bulbuc



“JOSEPH HAGE AARONSON” IS AN INTERNATIONAL AFFILIATION OF LEGAL PRACTICES CONSISTING OF JOSEPH HAGE AARONSON LLP (ENGLAND & WALES) AND JOSEPH HAGE AARONSON LLC (UNITED STATES).

JOSEPH HAGE AARONSON LLP (“JHALLP”) IS A LIMITED LIABILITY PARTNERSHIP REGISTERED IN ENGLAND & WALES WITH REGISTERED NUMBER OC382221. THE LLP IS AUTHORISED AND REGULATED BY THE SOLICITORS 

REGULATION AUTHORITY. A LIST OF LLP MEMBERS IS AVAILABLE FOR INSPECTION AT THE LLP’S REGISTERED ADDRESS: 280 HIGH HOLBORN, LONDON, WC1V7EE, UNITED KINGDOM.

JOSEPH HAGE AARONSON LLC (“JHA LLC”) IS REGISTERED AT 485 LEXINGTON AVENUE, 30TH FLOOR, NEW YORK, UNITED STATES.

JOSEPH HAGE AARONSON DOES NOT PROVIDE LEGAL SERVICES AND ALL LEGAL SERVICES ARE PROVIDED BY JHA LLP AND/OR JHA LLC, EACH OF WHICH IS A SEPARATE AND DISTINCT LEGAL ENTITY. FOR THE 

AVOIDANCE OF DOUBT, JOSEPH HAGE AARONSON LIMITED (A PRIVATE LIMITED COMPANY REGISTERED IN JERSEY WITH REGISTRATION NUMBER 113955) ALSO DOES NOT PROVIDE ANY LEGAL SERVICES AND YOUR 

CONTRACTUAL RETAINER OR ENGAGEMENT WILL BE WITH JHA LLP AND/OR JHA LLC IF THE TERMS OF THE ENGAGEMENT EXPRESSLY SO SPECIFY.

THE USE OF THE WORD “PARTNER” IN CONNECTION WITH THE JOSEPH HAGE AARONSON TRADING NAME DENOTES A MEMBER OF JHA LLP OR JHA LLC, OR A CONSULTANT OR EMPLOYEE OF ONE OF THEM WITH 
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JHA’s blog is updated with major news and developments in the fields of tax litigation, sanctions law, commercial litigation 

and arbitration. The blog can be accessed here.
• Simon Whitehead
• Paul Farmer
• Michael Anderson
• Ray Mc Cann
• Steve Bousher
• Peter Stewart

• Philippe Freund
• Helen Mc Ghee
• Katy Howard
• Cristiana Bulbuc

JHA BLOG

NEWSLETTER SIGN-UP

If you know someone who may be interested in this and future 

newsletters, please feel free to forward this message to them 

and/or request that we add them to our mailing list by return 

email.
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