
Supreme Court Hearing

Opinion of the Advocate General 

F E B R U A R Y

M A R C H

Supreme Court Permission
to Appeal

Opinion of the Advocate General D E C E M B E R  Fidelity Funds (WHT on dividends to non-resident UCITS)

FII (dividends from controlled interests)

Prudential (Portfolio Dividends)

Danish Beneficial Ownership cases

J O S E P H  H A G E  A A R O N S O N

UPCOMING EVENTS & LIKELY DATES November2017 
N E W S L E T T E R

November 2017 
N E W S L E T T E R

2017
Q 3

Budget 2017 – EU Claims

Commission State Aid Enquiry – UK CFC Provisions

2018

There were no announcements with the 2017 budget to affect EU claims. A summary of other key features concerning cross 

border transactions follows below.

On 16 November the Commission published its preliminary decision, available here, that the group financing exemptions 

(GFE) within the UK’s CFC provisions (chapter 9 of Taxation (International and Other Provisions) Act 2010) constitute state aid. 

The Commission sees the reference system as the CFC provisions. In the Commission’s view the objective of the UK system 

is to tax income artificially diverted from the UK which, in the case of non-trading financing income, meets the criteria within 

the chapter 5 gateway.  The GFE acts as a derogation in that it exempts certain groups that fall within that gateway.  It rejects 

the UK’s argument that the exemptions in chapter 9 are merely an additional filter forming part and parcel of the reference 

system.  

The Commission regards the GFE as selective because it is only available to non-trading financing income within the chapter 

5 gateway which is derived from qualifying loan relationships, that is essentially loans to related companies that are not UK 

resident and not attributable to a UK PE.  The comparator appears therefore to be a group with financing income where the 

loans are to the UK or a third party.  The Commission does not regard it as consistent with the logic of the system to distinguish 

income which does not have the effect of creating a UK interest deduction from that which does.  The partial exemption is 

additionally regarded as disproportionate. 

http://ec.europa.eu/competition/state_aid/cases/271690/271690_1940938_12_2.pdf
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The new legislative announcements in the 2017 budget include: 

No reference is made to Cadbury Schweppes or the principles it established even though that case also concerned financing 

income and the GFE requires the genuine establishment of the CFC.

The publication of the preliminary decision opens the 30 day period for interested parties to make submissions to the 

Commission.

Double Tax Relief

Regarding double tax relief, from 22 November 2017 the government will introduce a restriction to the relief for foreign tax 

incurred by an overseas branch of a company, where the company has already received relief overseas for the losses of the 

branch against profits other than those of the branch. The restriction aims to ensure that double tax relief is not granted for 

same losses. The Double Tax Relief Targeted Anti-Avoidance Rule will also be amended to remove the requirement for 

HMRC to issue a counteraction notice, and will extend the scope. Legislation will be introduced in Finance Bill 2017-18 to 

include a new section 71A in Part 2 of TIOPA 2010 to restrict the amount of credit allowed or deduction given for foreign tax 

where the company has received relief for losses against non-PE profits in the foreign jurisdiction. 

2017 Budget – Cross Border Issues Cristiana Bulbuc

With effect from April 2019, income tax will be charged on royalties that are paid to low tax jurisdictions irrespective 

of where the payer is located. The government’s position paper on corporate tax and the digital economy is available 

here.

Assessment time limits for non-deliberate offshore tax non-compliance will be extended so that HMRC can always 

assess at least 12 years of back taxes without needing to establish deliberate non-compliance, following a consulta-

tion in spring 2018.

From April 2020, income that non-resident companies receive from UK property will be chargeable to corporation 

tax rather than income tax. Also from that date, gains that arise to non-resident companies on the disposal of UK 

property will be charged to corporation tax rather than CGT.

Capital gains tax will be extended to all non-resident gains from April 2019.

 Oil and Gas tax: introduction of transferable tax history to facilitate the transfer of late life oil and gas assets. Draft 

legislation to be published from 1 November 2018. 

https://www.gov.uk/government/consultations/corporate-tax-and-the-digital-economy-position-paper


The amount of double taxation relief available will instead be determined by reference to the amount of foreign tax suffered 

by the overseas PE, less the amount of the reduction in foreign tax which results from the PE’s losses being relieved against 

non-PE profits in a foreign jurisdiction in the same or earlier periods.

Tax Avoidance
The government also introduced new legislation to counter the effect of tax avoidance arrangements. The new legislation 

makes amendments to the double taxation relief targeted anti-avoidance rule (DTR TAAR) contained in Part 2 TIOPA 2010. 

The amendments make two changes to that legislation. The first change removes the requirement for HM Revenue and 

Customs to give a counteraction notice in order to apply the DTR TAAR and will have effect for returns with a filing date on or 

after 1 April 2018. The second change will extend the scope of one of the categories of prescribed schemes to which the 

TAAR applies to include tax payable by any connected persons. The second change will have effect for payments of foreign 

tax made on or after 22 November 2017. 

Further, the government will remove the 6-year time limit within which companies must adjust for transactions that have 

reduced the value of shares being disposed of in a group company. This change will take effect for disposals of shares or 

securities in a company made on or after 22 November 2017.

Amendments will be made to the corporate interest restriction rules some of which will be treated as having effect from 1 April 

2017 when the Corporate Interest Restriction rules commenced and remainder from 1 January 2018. Large businesses with 

the charge to CT which incur net interest expense and other financial costs (within the scope of CT) above £2m per annum will 

be affected. 

The case concerns the immediate taxation of capital gains of a non-resident PE of A Oy, a Finish company, that resulted from 

the transfer of the PE to a company (X), that was also non-resident in Finland, in the course of a transfer of assets. In return, A 

Oy received shares in X. A Oy was taxed on the capital gains resulting from that transaction for that tax year and the tax was 

collected in that tax year as well. A Oy brought proceedings before Finish courts arguing that the legislation at issue was an 

obstacle to the freedom of establishment, as in an equivalent national situation, taxation would not have taken place until the 

time of realisation of the capital gain, that is, until the disposal of the assets transferred.
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A Oy – immediate taxation of capital gains of non-resident PE Cristiana Bulbuc



The CJEU held that Article 49 TFEU (freedom of establishment) must be interpreted as precluding national legislation, such 

as that in these proceedings, which, where a resident company, in the course of a transfer of assets, transfers a non-resident 

PE to a company that is also non-resident, first, provides for the immediate taxation of the capital gains resulting from the 

transfer, and, second, does not allow deferred collection of the tax, whereas in an equivalent national situation such capital 

gains are not taxed until the disposal of the transferred assets, in so far as that legislation does not allow the deferred collection 

of the tax.

These are two joined cases, X BV concerning the application of the Dutch interest deduction limitation rule to prevent base 

erosion, and X NV concerning the non-deductibility of currency losses on a participation in a non-Dutch/EU subsidiary under 

the Dutch participation exemption. 

The facts of the first case are as follows: X BV was part of a Swedish group and received a loan to acquire shares in an Italian 

company, which it had done by incorporating another Italian company (NewCo) to which it contributed capital. Under the 

Dutch interest deductibility rule, the interest paid by X BV to a related party, where the debt is connected with a capital contri-

bution in a subsidiary, is non-deductible. However, the tax treatment of the same structure would have been different if the 

Italian NewCo would have been established in the Netherlands and part of a Dutch fiscal unity (or consolidated tax group), 

which is reserved for Dutch resident companies. If such a fiscal unity was possible, then the capital contributions would not 

have been recognized for tax purposes and the deductibility of the interest would have been allowed. The AG argued that 

such a rule constituted an infringement of the freedom of establishment. 

The second case concerned a Dutch company, X NV, which was part of a fiscal unity regime in the Netherlands and which 

held shares in a UK subsidiary through another Dutch subsidiary. These shares were subsequently contributed to another UK 

subsidiary. The Dutch company incurred a currency loss on its contributed shares as a result of exchange rate fluctuations. The 

deduction of the currency loss was denied by the Dutch tax authorities. Such loss would have been deductible if X BV was 

allowed to form a fiscal unity with its UK subsidiary. The AG argued that the difference in treatment of the currency loss does 

not constitute an infringement of the freedom of establishment.     

The Dutch Government announced several emergency legislation, in the event that the CJEU follows the AG’s Opinion in the 

first case, and which would have retrospective effect to the time and date of publication of the AG Opinion (25 October 2017). 
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Advocate General finds Dutch tax consolidation regime to infringe the freedom of 

establishment Cristiana Bulbuc



Under Belgian interest limitation rules, a deduction of interest payments is disallowed where the taxpayer receives exempt 

dividends from shares held by the company for less than a year. The question for the CJEU was whether the Belgian rules are 

compatible with the Parent-Subsidiary Directive (PSD). 

In this case, the CJEU departed from the Advocate General’s Opinion and held that the Belgian provision was not compatible 

with Art 4(2) PSD, which grants Member States the right to deny the deduction of costs relating to holdings in a subsidiary 

established in another Member States. The CJEU argued that Art 4(2) PSD must be interpreted strictly. Therefore, Art 4(2) PSD 

must be interpreted as allowing Member States to only prevent a parent company from benefitting from a double tax advan-

tage. CJEU decided that Article 4(2) of the PSD must be interpreted as precluding a provision of domestic law pursuant to 

which interest paid by a parent company under a loan is not deductible from the taxable profits of that parent company up to 

an amount equal to that of the dividends, which already benefit from tax deductibility, that are received from the holdings of 

that parent company in the capital of its subsidiary companies that have been held for a period of less than one year, even if 

such interest does not relate to the financing of such holdings. 

With regard to the second preliminary question referred, relating to former Art 1(2) PSD, which allows Member States to 

refuse to grant the benefits of the Directive for reasons of preventing tax evasion and abuse, the CJEU points out that the 

provision reflects the general principle of EU law that any abuse of right is prohibited and that EU law cannot be relied on for 

abusive or fraudulent ends. But unlike the AG, the CJEU decided that Member States cannot enact anti-abuse measures that 

go beyond the specific anti-avoidance rule provided for in Art 4(2).  

This was a request for a preliminary ruling from the French Council of State relating to interpretation of Article 8 of the Merger 

Directive (Directive 90/434/EEC), in particular whether Article 8(2) precludes national legislation which establishes a mecha-

nism to defer taxation of the capital gains arising when shares or securities are exchanged until such shares or securities are 

subsequently transferred. 
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CJEU decision in Argenta: Belgian rules limiting interest deduction to the extent of

 dividends received Cristiana Bulbuc

Jacobs v French Minister for Finance and Public Accounts (C-327/16) – Opinion of 

Advocate General Wathelet Katy Howard



The facts of the case concern a decision of the tax authorities to tax the capital gains arising out of an exchange of securities 

on the subsequent transfer of the securities received. In 1996 Mr Jacobs transferred securities he held in one French company 

to another. At his request, the taxation on the capital gain arising on the exchange of those securities was deferred pursuant 

to the French provisions in force. In October 2004, Mr Jacobs moved his residence for tax purposes to Belgium. In 2007 he 

transferred all of his securities in the second company. Following that transfer, the capital gain that was still subject to deferred 

taxation was taxed, together with default surcharge and a 10% surcharge. After an initial discharge of the taxes, an appeal by 

the Minister resulted in them being reinstated. Mr Jacobs then lodged a review with the Council of State, who requested the 

preliminary ruling. 

The AG proposed that the court answer that Article 8(1) and (2) do not preclude a mechanism, which, in the event of an 

exchange of securities falling within the scope of that directive, defers taxation of the capital gain established on such an 

exchange until the subsequent transfer of those securities. The AG stated that the freedom of establishment prevents a 

Member State, in which the taxation of the capital gain on an exchange was deferred until the subsequent transfer of the 

securities exchanged, from taxing the gain at the time of that transfer without taking account of the capital losses arising after 

the exchange if such an advantage would be granted to a resident taxpayer. If national law provides a mechanism to defer 

taxation of a capital gain established on an exchange of securities falling with the scope of the Directive until the subsequent 

transfer of those securities, and if it provides for account to be taken of the capital losses arising after the exchange of securities 

for resident taxpayers, the Member State of origin must grant the same advantage to non-resident taxpayers. 
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“JOSEPH HAGE AARONSON” IS AN INTERNATIONAL AFFILIATION OF LEGAL PRACTICES CONSISTING OF JOSEPH HAGE AARONSON LLP (ENGLAND & WALES) AND JOSEPH HAGE AARONSON LLC (UNITED STATES).

JOSEPH HAGE AARONSON LLP (“JHALLP”) IS A LIMITED LIABILITY PARTNERSHIP REGISTERED IN ENGLAND & WALES WITH REGISTERED NUMBER OC382221. THE LLP IS AUTHORISED AND REGULATED BY THE SOLICITORS 

REGULATION AUTHORITY. A LIST OF LLP MEMBERS IS AVAILABLE FOR INSPECTION AT THE LLP’S REGISTERED ADDRESS: 280 HIGH HOLBORN, LONDON, WC1V7EE, UNITED KINGDOM.

JOSEPH HAGE AARONSON LLC (“JHA LLC”) IS REGISTERED AT 485 LEXINGTON AVENUE, 30TH FLOOR, NEW YORK, UNITED STATES.

JOSEPH HAGE AARONSON DOES NOT PROVIDE LEGAL SERVICES AND ALL LEGAL SERVICES ARE PROVIDED BY JHA LLP AND/OR JHA LLC, EACH OF WHICH IS A SEPARATE AND DISTINCT LEGAL ENTITY. FOR THE 

AVOIDANCE OF DOUBT, JOSEPH HAGE AARONSON LIMITED (A PRIVATE LIMITED COMPANY REGISTERED IN JERSEY WITH REGISTRATION NUMBER 113955) ALSO DOES NOT PROVIDE ANY LEGAL SERVICES AND YOUR 

CONTRACTUAL RETAINER OR ENGAGEMENT WILL BE WITH JHA LLP AND/OR JHA LLC IF THE TERMS OF THE ENGAGEMENT EXPRESSLY SO SPECIFY.

THE USE OF THE WORD “PARTNER” IN CONNECTION WITH THE JOSEPH HAGE AARONSON TRADING NAME DENOTES A MEMBER OF JHA LLP OR JHA LLC, OR A CONSULTANT OR EMPLOYEE OF ONE OF THEM WITH 

EQUIVALENT STANDING AND QUALIFICATION. THE USE OF THE TERM “PARTNER” SHOULD NOT BE CONSTRUED AS MEANING THAT ANY FORM OF PARTNERSHIP EXISTS BETWEEN THE TWO SEPARATE ENTITIES OR 

BETWEEN THE DIFFERENT PRINCIPALS OF THE TWO ENTITIES.

JHA’s blog is updated with major news and developments in the fields of tax litigation, sanctions law, commercial litigation 

and arbitration. The blog can be accessed here.

• Philippe Freund
• Helen Mc Ghee
• Ibar Mc Carthy
• Cristiana Bulbuc

JHA BLOG

• Simon Whitehead
• Paul Farmer
• Michael Anderson
• Ray McCann

NEWSLETTER SIGN-UP
If you know someone who may be interested in this and future 
newsletters, please feel free to forward this message to them 
and/or request that we add them to our mailing list by return 
email. 
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