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BREXIT Negotiation Directives on the EU-UK Transition Period Cristiana Bulbuc

The EU Council has published a further set of negotiation directives for the second phase of the negotiations. 

The document covers issues related to the withdrawal of the UK from the EU and transition arrangements. 

Regarding the transition period, the document stipulates that the EU acquis, that is the accumulated legislation, legal 

acts, and court decisions which constitute the body of EU law, should apply to and in the UK as if it were a Member State 

as well as any changes to the EU acquis, which should automatically apply to and in the UK, during the transition period. 

During the transition period, EU law covered by these transitional arrangements should deploy in the UK the same legal 

effects as those which it deploys within the Member States of the EU. This means, in particular, that the direct effect and 

primacy of EU law should be preserved. The UK must continue to participate, during this period, in the Customs Union 

and the Single market (with all four freedoms), and continue to comply with the EU trade policy. Furthermore, during the 

transition period, the UK may not become bound by international agreements entered into in its own capacity in the 

fields of competence of Union law, unless authorised to do so by the EU.
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The Withdrawal Agreement should, during the transition period, preserve the full competences of the EU institu-

tions (in particular the full jurisdiction of the Court of Justice of the European Union). Also, during the transition 

period the UK will not attend meetings of committees. Exceptionally, and on a case-by-case basis, the UK could be 

invited to attend without voting rights.

The transition period should apply as from the date of entry into force of the Withdrawal Agreement and should not 

last beyond 31 December 2020.   
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C-504/16 and C-613/16 Deister Holding and Juhler Holding –

Anti-Treaty Shopping rules breach EU law Cristiana Bulbuc

The cases concerned the German Anti-Treaty shopping provision. Both cases concern non-resident holding companies 

receiving dividends from a German subsidiary and in both cases the holding company received a profit distribution from 

the German subsidiary, on which dividend WHT was levied. The companies sought a refund of the tax withheld. The 

German tax authorities denied the request on the basis of the German Anti-Treaty Shopping rules. The holding compa-

nies challenged the assessments.

The CJEU firstly concluded that both cases fall within the scope of the Parent-Subsidiary Directive (PSD), which in princi-

ple prohibits the levying of WHTs on profit distributions paid to foreign parent companies. According to Article 1(2) of the 

PSD, Member States are only allowed to deviate from that rule to prevent tax evasion and abuse. The Court stated that 

only provisions whose specific objective is to prevent artificial structures deviating from economic reality and targeting 

unjustified tax advantages fall within the scope of the exception in the Directive. The Court concluded that the German 

rules in question, which generally exclude a special group of taxpayers from the application of the PSD, create a general 

and irrefutable presumption of abuse and therefore go beyond what is necessary to prevent tax evasion and abuse. In 

this respect, the Court emphasized that a group’s special shareholding structure does not in itself indicate the existence 

of a wholly artificial arrangement. Consequently, the Court ruled that the disputed German provisions are not in line with 

the PSD.

The CJEU further observed that it is only where a resident subsidiary distributes profits to a non-resident parent company 

that the WHT exemption is subject to certain conditions and concluded that this difference in treatment is liable to deter 

a non-resident parent company from exercising an economic activity in Germany and therefore constitutes a restriction 

to the freedom of establishment, which cannot be justified.
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AG Opinion in Bevola case C-650/16 – 

Marks & Spencer applied to cross border  definitive losses Cristiana Bulbuc

Twelve years after the judgment in Marks & Spencer, the CJEU is once more called upon to give a decision on a dispute 

which has arisen in relation to company taxation. In this case, the national court asked the CJEU whether, in conditions 

equivalent to those in Marks & Spencer, the freedom of establishment precludes a national provision pursuant to which 

a Danish company may not deduct the losses of a PE situated in another Member State, unless it opts into the ‘interna-

tional joint taxation’ scheme.

The case involves Bevola, a company registered in Denmark and is a subsidiary and sub-subsidiary of other Danish 

companies and which held subsidiaries and PEs in a number of Member States, such as Finland. The Finish PE ceased 

trading and relief could not be claimed in Finland for its losses and Bevola applied to deduct those losses from its taxable 

income for the purposes of Danish corporation tax. The Danish tax authorities refused on the ground that revenue or 

expenditure attributable to a PE situated in a foreign country cannot be included in the tax base, unless the company had 

opted for the international joint taxation scheme. Bevola appealed. 

The AG left it to the national courts to assess whether the Finish losses in this case were definitive and concentrated on 

two other aspects of the case that were not analysed in the judgment in Marks & Spencer. First, the losses which Bevola 

sought to deduct in Denmark did not come from a subsidiary but from a non-resident PE in Denmark. Second, the Danish 

tax system did not absolutely preclude the deduction of those losses, and allowed it if a resident company opts for the 

international joint taxation scheme. 

The AG concluded that that legislation was not compatible with the freedom of establishment. The fact that the parent 

company may opt into an ‘international joint taxation scheme’, which requires it to group together, for the purposes of 

the same tax, all its subsidiaries and all its PEs situated outside Denmark for a period of 10 years, is not proportionate and 

is incompatible with EU law. 
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